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1. Introduction
The world’s newest constitution is that of Nepal, promulgated in 20 September 2015, and yet one near-universal feature is that its contents are not well known, and there is also a significant amount of misinformation internationally. This write-up seeks to introduce the background of constitution-making process in Nepal, basic features of the new Constitution and some of the progressive provisions in the document. This is being written at a time when some parties, particularly of the Tarai-Madhes plains, are agitating against the Constitution. Their demands are also included here for reference. 
Nepal finally achieved its 65-year-old quest of drafting a constitution through an elected Constituent Assembly (CA). It has been a cumbersome and divisive process that started with the election of a CA in 2008, which was dissolved on 27 May 2012, leading to elections for the second CA on 19 November 2013. There was difficulty in the effort to reach consensus on many issues, being discussed in-depth for the first time in Nepal’s history, from state re-structuring, to secularism, electoral modality and federal demarcation. All of this happened in an atmosphere of increasing inter-community polarization, rising political populism and international involvement that leaned towards interventionism.

Some of the provisions of the Constitution were discussed and decided in the first CA, but most of the sensitive and controversial issues were discussed anew and decided by the second CA. The new Constitution has faced challenges in its implementation from the day of promulgation, primarily due to dissatisfaction among segments in the plains polity and questions raised internationally. Both the dissatisfaction within the country and the unenthusiastic international response has to do with misunderstanding and even misinformation. 

This paper seeks to provide descriptive information that may help understand the provisions of the Constitution of Nepal of 2015.  
2. Background of Drafting Constitution

The elections to the second CA saw enthusiastic participation, with 78 percent of registered voters participating. This was an election organized by a non-party civilian government and is regarded as free and fair relative to earlier elections. The CA was composed of 601 members, a mix of directly elected members and those elected through proportional representation (575) and 26 nominated by the Council of Ministers. At the time of promulgation, the membership of the CA was 598, of which 507 (84.7%) voted for, 25 voted against (4.1%) and 66 abstained (11.03%). 
Early in its work, the second CA decided that it would ‘own’ the work of the earlier CA. The first CA had conducted a ‘suggestion collection’ from the public from all over the country, and the second CA also conducted the exercise of colleting the public’s suggestions on the draft, and some popular concerns and specific demands were thereafter addressed. However, each and every aspiration of the diverse populace could not be included in the Constitution, and some of them would also have to be rightly addressed by policy or legislative measures in the days to come. Those who abstained, particularly the Madhes-based parties of the plains, had demands such as ensuring ‘proportional inclusiveness’ in all structures of the state, electoral constituencies based on population, and – most importantly – the delimitation of boundaries of provinces in the new federal set-up. 
The first CA had formed various committees for deliberations and to submit the draft texts. The second CA changed these committees and the debate was mostly centered in either the Dialogue Committee or the Drafting Committee. The constitution making was dominated by senior leadership, without the participation of the majority of members through open debate in the plenary and committees of the CA. The civil society and segments of the international community did try to introduce international norms and values into the final text, but with limited success. The Constitution was a document prepared by politicians responding to immediate populists, without the participation of jurists and constitutionalists, and this lacuna is reflected in the promulgated text. 
In the end, the main contentious issues in relation to the constitution writing relate to the demands of historically marginalized communities, particularly the ethnic groups of hill and plain, as well as the Madhesi population of the plains. The major parties, viz. the Nepali Congress, the CPN-UML and the UCPN-Maoist, conceded to many crucial demands but in the end the issue of provincial demarcation remain contentious. Nepal had to federate the country that has been unitary in nature, and members of the dominant communities naturally looked out for their interest in the long run. The demands of the Madhes-based leaders, many of whom had lost the elections in November 2013 and were not represented in the CA, became dominant before and after the promulgation. The positioning of the Indian government also played a role in the ‘slow start’ to the Constitution, even as the blockade of the southern border points made create a political, economic, and humanitarian crisis. On the whole, it looks like the issue of demarcation of federal provinces will be a long-term issue in the country. 

The focus on the dissonance related particularly to federalism seems to have diverted attention of one and all from the progressive elements in the new Constitution of Nepal. One can say that this is the most progressive among the previous six constitutions of Nepal. Furthermore, it is definitely more ‘progressive’ and ‘updated’ than all the other eight constitutions of South Asia when it comes to inclusiveness and the protection of the rights of citizens. 

3. Basic Features of Constitution

Preamble and Preliminary Articles
The preamble of the Constitution is significant for its wide scope of vision. Among other things, it recognizes the sovereignty and historical struggles. Demographic diversity is acknowledged as is a socialistic orientation based on democratic value and principles including competitive democracy, human rights and periodic elections. Article 3 acknowledges Nepal as “multi-racial, multi-linguistic, multi-religious and multicultural. The text describes Nepal as a secular, inclusive and democratic country (Art. 4), while defining and limiting the term ‘secular’ as protecting religion and culture practiced since time immemorial while also including religious and cultural freedom. All languages are considered as mother tongues and the Nepali language the working language; at the same time, one or more majority languages will be also considered working languages at the province level in addition to Nepali language. 
Citizenship

The provisions on citizenship are considered more progressive than the earlier constitutions, but one provision (Art. 11.7) suffered from gender-bias. With a husband marrying a foreign woman, their kids could immediately get the citizenship based on descent, but if a woman married a foreign person her child only got citizenship based on naturalization. The main contentious issue on citizenship was thus the passing of citizenship by women to their children. Following the challenge from activists, now both father and mother can pass citizenship to their children. Further, children can acquire citizenship based on decent of their mother (Art. 12) and the Constitution does not allow a situation of statelessness. There are some minor issues on statelessness remaining that can be addressed by the legislation and through the courts. It is to be noted that the main challenge to equality in citizenship is through demographic politics, as a large section of the society including the political leaders are wary that flexible citizenship provisions will lead to a ‘swamping’ from neighboring India. 
Fundamental Rights 

The chapter on Fundamental Rights not only contains guarantees on civil and political rights but also on economic, cultural and social rights, which makes it an ‘advanced’ constitution, but also one which the fulfillment of guarantees will be difficult to achieve. Under civil and political rights, the following rights are assured:
right to live a dignified life, right to freedom, right to equality (including provision on special measures to historically marginalized communities), right to press and media freedom, the right relating to justice, rights of victims of crimes, right against torture, right against preventive detention, right against untouchability and discrimination, right to property, right to religion, right to information, right to privacy, right against exploitation, right to clean environment, right against exile, and so on. Under economic, social and cultural rights the following, among others, are protected: right to education, right to language and culture, right to employment, right to labor, right to health, right to food, right to housing and right to social security. Some group and minority rights are also protected, such as rights of women, rights of children, rights of Dalits, rights of senior citizens, and consumer’s rights. The fundamental rights chapter also protects the right to social justice, which is understood as an inclusive rights to enable listed clusters for proportional representation in state structures (Art. 42). In the case of most of the economic and social rights, the Constitution imposes a positive obligation on the state to promulgate laws within three years, with the provision of progressive realization. These fundamental rights are enforceable through writs of habeas corpus and constitutionally guaranteed injunction at District Courts and through all kinds of writs at the provincial High Courts and Supreme Court. Some fundamental rights, in its independent provisions, foresee the provision of compensation to the victims and that are likely to fully enforce the right to remedy clause. 
Directive Principles, Policy and Obligation of State 
The directive principles and state policy are both wide and specific in all most sectors of that the state is likely to be involved in. Social justice and inclusiveness are made integral part of the directive principles and state policy. The provisions on fundamental rights are not on the whole repeated in the principles and policies. The key is implementation and accountability in relation to the principles and policy, for which the Government is required to report of annual progress to the Parliament through the President (Art. 53).  Further, there would be a dedicated Committee in the House of Representatives to monitor and evaluate the progressive implementation of the principles, policies and obligations (Art. 54).

State Structure and Division of State Powers

The structure of state shall be in three tiers, the Federation, the provinces, and the local government entity i.e. Gaupalika and municipality. All entities are required to protect the basic values of the Constitution, including inclusive representation and identity (Art. 56). The Constitution also has provisions for special, protected and autonomous regions to protect the specialty of local areas (Art. 56.5). Division of legislative powers are included through Schedule 5, which lists of the powers of Federation, Schedule 6 of the provinces, Schedule 7 containing the concurrent list of powers of the Federation and provinces, Schedule 8 the powers of the local government, and Schedule 9 providing the concurrent list of powers to the Federation, provinces and local entities. Residual powers rest with the Federation. Further, tax collected by the state will be distributed in a justiciable manner and be based on the recommendation of the National Natural Resources and Finance Commission. 
Forms of Governance

In terms of forms of governance, Nepal has a constitutional presidency. The President and Vice President are posts meant to promote national unity, protect the Constitution and follow decisions of the Council of Ministers. The President and Vice President are elected by a collegium of members of Federal Parliament (House of Representatives and National Assembly) as well as members of the provincial assemblies.   

The federal (national) executive is formed on the basis of plurality, multi-party competition and ‘democratic republican values’. The executive power lies with the Council of Ministers. Leaders of the parliamentary party having majority in the House of Representative shall lead the Council of Ministers. If there is no majority of one party, a coalition of two or more parties will form the government. If coalition cannot form the government, the largest party shall have the right to form the government. However, if the Prime Minister from the largest party cannot take the confidence of House of Representatives there will be a mid-term election in six months. A provision directs that the Council of Ministers will be no more than 25 persons and their appointment would be based on principle of inclusiveness.  This is the first time that a constitution of Nepal has limited the number of ministers and imposed an obligation of inclusiveness.
Federal and Provincial Parliament 

The House of Representatives and National Assembly are together called the Federal Parliament. The House of Representatives is composed of 165 members directly elected from the constituencies (and as of the First Amendment to be based on ‘population and geography’) while 110 seats are to be based on the vote to parties under the proportional electoral system. The system reserves a minimum 33 percent to women in the Federal Parliament (Art. 84.8).
The National Assembly is a permanent parliament and 59 members are composed through decisions of a collegium that includes the members of provincial assemblies, and chairs and vice-chairs of village entities and municipalities. Each of provinces elects eight members out of which three will have to be women. There will thus be 56 members selected to the National Assembly from the seven provinces while the Government of Nepal nominates three members including one woman. 
For the provincial parliaments, the existing constituencies to House of Representatives shall be divided into two and 40 percent of memberships of provincial parliaments are to be chosen through the proportional representation system. 

Federal Financial System

All structures of the state shall have their own financial systems. There shall be a Federal Saving Fund to incorporate all income at the national level (Art. 116), as well as a Federal Emergency Fund for emergency matters (Art. 124). Likewise, there will be a Provincial Saving Fund in each province (Art. 204), which may also have a Provincial Emergency Fund (Art. 212). Similarly, there shall be a Local Saving Fund and which includes all incomes. Based on the proposal of the respective finance ministers or in case of local level, based on proposal of executive committees, respective parliament or assembly shall approve the budget.  
The Judiciary

The judiciary under the new Constitution is integrated in nature. There will be Supreme Court with 21 justices, provincial high courts with judges as defined by law, and district courts with judges as defined by law. There shall also be judicial bodies at the local government level, and alternative dispute resolution mechanisms will be encouraged to play a role to settle disputes. 

A Constitutional Bench of the Supreme Court shall comprise of five justices to adjudicate disputes between federal, provincial and local bodies, electoral disputes of federal and provincial assemblies, and any other serious cases as the Chief Justice deems appropriate to be heard by the Constitutional Bench. 
The Judicial Council is formed comprising of the Chief Justice, the Law Minister, one representative from the Nepal Bar Association, one representative of the Prime Minister, and one senior most justice of the Supreme Court. The Judicial Council appoints the judges of all the courts, except at the local government level, and also has the responsibility of transfers and disciplinary action. 

For criminal prosecution and advice to the Government, there will be an Attorney General at federal level and Chief General in each province, appointed by the Prime Minister and the chief ministers respectively. 

Local Executive and Parliament 

The executive of the local Gaunpalika entities is composed of directly elected chair, vice-chair and ward members. Besides such ward members, there will be four women and two from Dalit or Janajati communities nominated by the elected executive for five years. Municipalities are also composed in a manner similar to the Gaunpalika with mayor, deputy mayor, ward members and nominated members. It is required that there are two women representatives elected in all the wards of the Gaunpalika and municipalities. The mandatory election of two women from each ward makes 40 percent representation of women at the local structure. 
There shall be judicial committee composed of five persons headed by the vice-chair Gaunpalika or deputy mayor of municipalities. It is not clear whether the mandate and function of the committees is to be defined under federal or provincial or local laws.  
There is an additional layer of governance in the form of the District Assembly and District Coordination Committee, to coordinate the work of the local government i.e. Gaunpalika and municipality. The members are to be provided through election by the Gaunpalika and municipalities. 
Inter-relation of Federation, Provinces and Local Structure

The inter-relationships among the entities of the federal system are to be based on cooperation, coexistence and coordination among the Federation, provinces and local structures (art. 232.1). However, the Federal Council of Ministers can suspend or dissolve the provincial executive and provincial assemblies for six months under certain conditions (Art. 232). Further, there shall be Inter-Province Council to settle the political disputes between federation, province and local structures, to be composed of the Prime Minister, Home Minister, Finance Minister and the chief minister of the respective provinces. Furthermore, as mentioned above, there will be a Constitutional Bench in the Supreme Court to settle the disputes between the Federation, provinces and local structures. 
Commissions

The Constitution has expanded the number of constitutional bodies at the national level to address the popular demands of the respective constituencies. The earlier commissions shall remain, viz. the Commission for Investigation of  Abuse of Authority  (CIAA), Auditor General, Public Service Commission, Election Commission and National Human Rights Commission. A new commission is established for the equal distribution of resources to the provinces, titled the National Natural Resources and Finance Commission. The new commissions established to address the aspirations of different communities include the National Women Commission, National Dalit Commission, National Inclusive Commission, Indigenous Commission, Madhesi Commission, Tharu Commission and Muslim Commission. These commissions are expected to generate further accountability from the state in addressing the demands of different communities (Art. 252 to 265). Further, there will be a Language Commission to protect and promote the various languages of the country and determine their status as working official languages. 
Important Mechanisms

The Constitution establishes other important mechanisms. The National Security Council is established to define defence policy and mobilize and control the Nepal Army. The Constitutional Council is established to recommend the appointment of the Chief Justice as well as head and members of the constitutional bodies. This Council is to be composed of the Prime Minister, Chief Justice, Speaker of the House of Representatives, Chair of the National Assembly, leader of the Opposition in the House of Representative and Deputy Speaker of the House of Representatives.
The Electoral Constituencies Delimitation Commission is established to review delimitation of constituencies every 20 years. Further, as a vetting measure for appointments to the Supreme Court, constitutional bodies, ambassadors and so on, there is to be a Parliamentary Hearing Committee in the House of Representative.
4. Progressive Provisions of the Constitution

The constitution protects diversity of the national demography. It accepts plurality by accepting multi-racial, multi-linguistic, multi-religious and multi-cultural nature of the population, and guarantees religious freedom as well as the right to association (Art. 3, 4 and 17). An important provision in relation to citizenship is that no one shall be deprived of citizenship and women may provide citizenship to their children based on descent. Further, citizenship shall be provided based on gender identity i.e. LGBTI community can receive citizenship certificate with their identity (Art. 10 and 12).
The fundamental rights section guarantees civil and political rights as well as economic, social and cultural rights. Group rights such as women rights, child rights, Dalit rights, LGBTI rights, and rights of elderly persons are also protected. Grounds of non-discrimination are expanded to include disabled persons, pregnant women, the economically weak, marital status, and so on. Special measures are provided for upliftment of backward communities and groups. Proportional inclusive representation is provided in all structures of the state for women, Madhesi, Dalit and other communities (Art. 42). The progressive realization of economic, social and cultural rights is conceived, with the requirement of legislation within three years to make necessary arrangements (Art. 16 to 47).

The directive principles of state policies includes wide areas to be given priority while designing state policies, but unlike previous constitutions there is the requirement to report on the status of implementation with annual reports to be tabled in the House of Representatives. Implementation and progressive realization of such principles and policies are also to be monitored by a committee in the House of Representatives (Art. 49 to 55). 
Nepal is a federal state with delegation of legislative power in the list to Center, provinces and local structures along with the concurrent list. The local bodies that are constitutionally recognized are also given legislative powers (Art. 56 to 60).
In order to ensure diversity, the President and Vice-President must be from different gender or community (Art. 70). The members of the Council of Minister must be appointed based on principle of inclusiveness (Art. 76.9). The electoral system is based on combination of direct and proportional electoral system in order to include representation of backward communities, and at least 33 percent women’s representation is guaranteed in the House of Representatives (Art. 84.2 and 84.8) and the representation of women and Dalits may be extended based on the principle of proportional inclusiveness (Art 38.4 and 40.1). Further, the Speaker and Deputy Speaker of the House of Representatives must from different gender and party (Art. 91.2). The President and Vice-President of the National Assembly must likewise be from different gender (Art. 92. 2). The appointment of ambassadors (Art. 282) and appointment to any constitutional body and agencies must be based on the principles of inclusiveness (Art. 283). Government service should be inclusive (Art. 285.2). The Constitutional Council, responsible to appoint members of constitutional bodies and agencies members, shall have at least one-woman member and other members from across communities (Art. 284).  Furthermore, Nepal Army too is required to be inclusive (Art. 267. 1 and 3). 
In the judiciary, both the Supreme Court (Art 133) and the high courts (Art. 144) are provided jurisdiction for public interest litigation. Based on the international human rights treaties ratified by Nepal and the provision of the Nepal Treaty Act, international law prevails over the national law, and discriminatory laws and practices shall be declared null and void. This provision and practice gives ample opportunity to advance human rights and inclusion in the days to come.  
The constitution of Nepal, in terms of amendment, is flexible (art 274). A two-third majority of federal parliament can amend any provision except those relating to sovereignty, geographical integrity, independence and sovereignty based on people. Changing dynamics and demands of the people can also be addressed through referendum (Art. 275).
5. Demands of Agitating Parties 

Some regional parties, particularly from the Tarai-Madhes plains still have grievances on the constitution. Their demands may be summarized as follows:  

· They demand two provinces in the entire Tarai-Madhes plains.
·  The demand addition of proportional inclusion in the Fundamental Rights section (requiring revision of Art. 42, with the word ‘proportional’ before ‘inclusive’), and have it applicable to all state structure, including in provinces.

· The composition of the House of Representatives and National Assembly must be based on population.

· The provision relating to citizenship of foreign men married to Nepali women should be included in the Constitution rather than ‘as provided by federal law’, and there should be no restriction in election or appointment to high offices of the state for naturalized citizens.

· The appointment at Supreme Court, and High Court judges should be on the basis of proportional inclusion, with provisions made in provincial law.

· The use of multiple languages at the federal, provincial and local structure should be guaranteed.

· Revision in the appointment, representation and mandate of the commissions, including equal representation of all provinces to National Natural Resources and Finance Commission. 

· Composition of local structure and special structure as provided in the constitution (special, protected and autonomous regions) should be as per provincial legislation.
· To give national shape to Nepal Army and other security forces, democratize them, making appointments on the basis of proportionality and inclusion.

· Declare Nepal a multi-national state (rather than single nation-state).
The First Amendment of the Constitution, adopted on 23 January 2016, addressed the demand of proportional inclusiveness and electoral constituencies based on populations. Some of the clusters (youth and indigenous) are removed from the list to received special measures under the non-discrimination clause. The agitating parties, meanwhile, have dropped some of the demands such declaring Nepal ‘a multi-national state’. Meanwhile, the major parties seem to be flexible in some of the other demands but maintain their opposition to delimitate the entire Tarai-Madhes plains in two provinces. 
On the larger plane, many concerns relating to fundamental rights and other provisions of the Constitution were not addressed in the promulgated Constitution. However, the Constitution can further be amended to address the aspirations of the people. The application of Public Interest Litigation jurisdiction under the Constitution, citing provisions of the Constitution and international human rights treaties (through the Nepal Treaty Act), gives space to enhance the agenda of human rights and inclusiveness – to lead to progressive interpretation and implementation of the Constitution of Nepal (2015).
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